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Executors who engage to carry on ſuch Truſts do, in fact, reſo- 
lately engage to enter upon, and to go through, ſuch courſes of 
proceeding. 

They are bold Men: they certainly are no Cowards. The chriſ- 
tian name of one of the three Executors named in the Vill of the 
late Mr. Peter Thelluſſon, is Emperor (Emperor John Woodford), 
Moſt likely the conſideration of their having an Emperor among 
them, has given them hope of being able to carry on their Tut. 

Their courage is evident. They are to deal in landed Property, 
Manors, Freeholds, and moſt widely- extended purchaſes : it is all 
to be open buſineſs. 


PORTSCHRTIPT. 


A DESCRIPTION has been given, in the preceding pages, of 
the ſtate of hoſtility and breach of the peace againſt Mankind in 
which the Executor of an Executory Deviſe continues moving. He 
is in ſuch a ſtate of breach of the peace by his aſſumption of autho- 
rity over Mankind, and by being, in fact, inveſted with a power 
of reſolutely repulfing and diſmiſſing the claims, complaints and 
objections of all ſuch Individuals as he happens to have dealings 
with, relatively to the deviſed Property. Theſe reſolute diſmiſſals 
of the claims, complaints and objections of Individuals, an Exe- 
cutor performs by means of reſolute allegations of the ſuperior duty 
he owes to the devi/ed Property, and to his Employer the Te/tator, 
whoſe approbation he never can poſſibly obtain for the diſcharging 
of any claim, or attending to any complaint or objection. 
Abundant inſtances of ſuch reſolute diſiniſſalt have been given in 
the preceding pages; and the obſervation has alſo been made, that 


the Executor's alledged ſuperior duty to his Teſtator, and his reſo- 
L lute 
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lute diſmiſſing power ariſing from ſuch alledged ſuperior duty, are 
moreover ſtrengthened and affirmed in Courts of Law by means of 
their affirmation or adoption of the deviſing Mill. 


In thoſe preceding pages I went no farther than deſcribing the 
above-mentioned ſtate of hoſtility and courſe of breach of the peace 
againſt Mankind. I forbore pointing out and fully aſcertaining the 
high and truly ſerious degree of illegality with which the practice 
of Executory Deviſes is farther connected; becauſe I was afraid of 
bringing into a danger of immediate _/orfeiture, not only the Pro- 
perty of the late Mr. Thelluſſon, but alſo that whole maſs of deviſed 
Property which lies in the Court of Chancery, tied down to certain 
fixed Uſes, by the continued Vils and commands of Maſters who 
never can be conſulted with ; and tied down, too, in ſome caſes, for 
half, and even whole centuries. | 

But the danger of forfeiture in regard to the above-mentioned 
Properties is now over. Since the firſt publication of the preceding 
part of this Pamphlet, a Committee of Judges have made the ſame 
miſtake as had been made by other Judges before them. That 
Committee have not only pauſed nearly five months on the matter, 
thereby ſhewing they were perplexed, but have even at laſt afirmed 
the late Mr. Thelluſſon's Vill; by which they have made it mani- | 
feſt that they continued to miſtake, or mils ſeeing, the truly ſerious 
illegality which is connected with the practice of Executory Devi/es. 
Since Judges, acting with the moſt perfect freedom from any male- 
volent intentions againſt the Laws of the Country, have miſtaken 
the real ſtate of the caſe, it follows that common Teſtators muſt be 
allowed to have merely fallen into miftakes, and to have been free 
from guilt, when deviſing and ſtrictly tying down their Properties 
to unmodifiable Uſes, to be executed by Executors whom no Courts of 
Law or any living Perſons could remove: the conſequence of which 
obſervation is, that the Properties deviſed by thoſe Teſtators in the 
manner here deſcribed, have become ſaved from forfeiture. By 
their affirmation of the late Mr. Thelluſſon's Vill, the Committee 
of Judges have, in fact, covered all the above-mentioned Properties 
with the mantle of their own guiltleſs, unſpotted intentions, 


I am 
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I am now proceeding to ſhew the high degree of illegality which 
really attends the practice of Executory Deviſes. This high illega- 
lity directly appears from the very allegations which are made with 
an intent to excuſe that practice. The Gentlemen of the Law ex- 
cuſe an Executor engaged in the practice here mentioned, no better 
than by poſitively making profeſſions of this Executor moreover 
committing other acts of moſt ſerious guilt, which profeſſions are 
no doubt unthinkingly made, and without any bad intention. 

For inſtance, they excuſe an Executor in regard to the engage- 
ment he has taken to diſobey all ſuch Acts of Parliament as happen 
to be paſſed contrary to his Truſt, ( ſee back, from page 4 to 10) by 
alledging that the Executor, in ſuch caſe, forbears to execute his 
Truſt. Very well; but what does the Executor do with the dev//ed 
Property, after he finds he cannot execute the Truſt? does he return 
or deliver back the Land, when he finds he cannot cut the Timber?“ 
does he return the Property of any kind to the Proprietor? No; 
he keeps it. Therefore he keeps it as ſtolen Property, or embez- 
zled Property. 

If, after the Maſter of a Ship has taken in corn for exportation 
to France or America, an Act prohibiting ſuch exportation hap- 
pens to be paſſed, this Maſter of the Ship is not to keep the corn, 
ſending it to his own warehouſes on ſhore, by way of ſolacing him- 
ſelf under the grief he feels on account of the paſſing of the Act: 
he muſt apply to the Owner of the corn, and tell him, ** Sir, take 
your corn back, and diſcharge your duty yourſelf to the Act of 
Parliament.” If a Porter is ſent to carry a depoſit of money to a 
Banker's counting-houſe, and he finds the counting-houſe ſhut, 
either becauſe the Clerks have thought proper to go home, or the 
Bankers have given up buſineſs, the Porter is not to march off with 


the 


* This is an alluſion to what is obſerved in page q, relatively to the preſcription which 
is laid by Mr. Thelluſſon's Will upon the Executor to cut the Timber upon the devi/ed Land. 
Now, an Act of Parliament for prohibiting or very much reſtricting the cutting of Timber 
may be ſoon expected to take place; becauſe that Commiſion which was appointed a few 
years ago for inquiring into the ſtate of Timber overthe whole Country, have concluded their 
Report with an earneſt recommendation that extenſive reſtrictions may be Jaid on the cutting 
of Timber, : | 
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the money as his perquiſite: he muſt carry this money back to 
the Perſon who ſent him with it; telling him, “ Sir, take 
your money back; I cannot deliver it; try, if you chooſe, 
to deliver it yourſelf.” If a Man ſends a Groom to take a Horſe 
to certain livery-ſtables which he names to him, and the Groom 
finds the ſtables ſhut, he is not to ride away with the Horſe : he 
muſt ſeek the Owner, and reſtore the Horſe to him. To attempt 
therefore to excuſe an Executor, by alledging that he complies with 
Acts of Parliament by diſobeying the Truf, but that he nevertheleſs 
continues after that to keep the truſted or deviſed Property, is 
excuſing him by profeſſing that this Executor puts himſelf 
in a very ſerious ſtate of guilt, in a ſituation of real theft and 
embezzlement. | 

I may, beſides, obſerve that an Executor, in fuch a caſe, violates 
his Oath; fince be has moreover taken an Oath to obſerve the 
Truſt : however I ſhall not go farther into that ſubject, becauſe 
the violation of an Oath relates to divine more than to human 
Laws. Continuing therefore to ſpeak only of human Laws, I ſhall 
farther mention that an Executor, by the mere taking of an Oath to 
the Teſtator his Employer, does in fact offend againſt the Statutes 
of Præmunire. Thoſe Statutes prohibit the taking of Oaths to any 
Being whatever, other than the governing Power of the Country. 
The mere rendering of ſuch Oaths, or requeſting that ſuch Oaths 
may be taken, is highly illegal. There is therefore a ſerious degree 
of illegality in an Executor actually taking an Oath to his Teſtator 
or private Employer; from whoſe Property, it muſt be farther 
obſerved, he cannot be removed. 

The Gentlemen of the Law alſo attempt to excuſe an Executor in 
regard to that power which he aſſumes, of reſolutely diſmiſſing the 
claims of Individuals; which he does, as before mentioned, by alledg- 
ing his ſuperior duty to an Employer whoſe approbation he never 
can obtain for the diſcharge of any claim : a duty which he has 
moreover cauſed to be ſtrengthened and afirmed by Courts of Law. 
Theſe Gentlemen ſay, if an Executor exerts his di/miffing power 
with too much obſtinacy, he may be ſued before a Court of Law, and 


be 
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be compelled by Judgments to diſcharge claims. Very well; but 
he is ſo compelled by a violation of Magna Charta. For, how 
is he ſued? he is ſued in his own, the Executor's name. And 
how is Judgment given againſt him? alſo in his own name. 
And with what Property is he made to pay? is he made to pay 
with his own Property, the-Property of him, the Executor, againſt 
whom Judgment has been given? No; he is made to pay out of 
the deviſed Property, out of the Property of his Teſtator, againſt 
whom no Judgment has been given. Now, this kind of Law- _ 
proceeding, by which-the Property of a Proprietor is come upon 
againſt whom no Judgment has been given, is contrary to the 29th 
Article of Magna Charta, in which the King declared in behalf of 
the Subject, Neither ſhall we go upon him, nor ſhall we ſend 
% upon him, unleſs it be by the Judgment of his Peers, or by 
« Acts or Statutes of Parliament.” 

I ſhall add a fact which the Reader will think ſomewhat 
remarkable. When an Executor happens to deſert his Truſt, either 
becauſe he is become careleſs, or perhaps does not find from it the 
advantage he had expected for himſelf, the Courts of Law puniſh 
him by allowing all demands and ſuits to continue to go againſt 
him in the ſame manner as before, though he has caſt off the 
Teſtator's Property; and they then make him really pay out of his 
own Property; that is his puniſhment: ſo that he is puniſhed by 
being compelled to obſerve Magna Charta. Not ſo when he continues 
to follow his Truſt to the ſatisfaction of the Courts: he is then re- 
warded ; and his reward is by being indulged with a permiſion to 
violate Magna Charta. 

The Gentlemen of the Law alſo excuſe the Executor of the unmod;- 
fable preſcriptions of his Teſtator, by alledging that this Executor, 
if he be a little tender-hearted, or if cautious forbearance becomes 
requiſite, may not perhaps quite invariably exert his power of reſo- 
lutely diſmiſſing the claims proffered by Individuals: he may ſome- 
times diſcharge ſuch claims of his own accord, and without waiting 
till, by judgment being given againſt Himel, he is compelled, in 
the King's name, to pay out of the Property of his Teſtator, againſt 
whom no judgment has been given, and thus to violate Magna 
Charta. Very true; but then the Executor, when thus willingly 
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paying, pays with ſerious guilt of another kind; he pays by a real 
embezzlement; ſince he pays without the poſſible knowledge and 
approbation of his Employer. What honeſt Man, what Man of 
honour would accept a payment from a Servant or Clerk who ſhould 
ſay, ** Sir, I will pay you out of my Maſter's Property, though he 
ſhall never have knowledge of ſuch payment ?” 

In ſhort, it turns out, that the Gentlemen of the Law excu/e an 
Executor by profeſſing that, to ſuch Claimants or Demandants as 
prove rather too ſturdy for him, the Executor ſays, ** Sir, I will 
pay you, if, by ſuing me in that manner in which an Executor is 
to be-proceeded againſt, you chooſe to violate Magna Charta along 
with me: let us violate Magna Charta together ; and you ſhall have 
your money or claim.” To other Claimants the Executor ſays, 
« Sir, I will pay you of my own' accord; but I muſt embezzle 
the money firſt; and yourſelf do join with me; do conſent and 
accede to the embezzlement by accepting the payment of the money, 
though I am telling you that the Teſtator, my Maſter, ſhall never, 
at any time, have knowledge of ſuch payment.” 

Many honeſt Claimants rather chooſe to loſe their dues than ac- 
cede to ſuch doings; and their loſſes conſtitute a part of an Execu- 
tor's profits. One honeſt Claimant of that ſort I may name, who 
is a very important one, both in regard to reſpectability, and to the 
nature of the claims; and that is Government itſelf. Taxes are 
conſtantly forborne being levied, when the Property out of which 
the Tax is to be paid, appears directly, and on the very firſt inſpec- 
tion of the Caſe, to be deviſed or truſted Property. Government 
will not conſent to a Tax being levied on the Property of a Proprie- 
tor who has not had, nor can poſſibly have had, any notice of the 
Tax. When the Chancellor of the Exchequer laid his Propoſal 
of the Aſſeſſed Taxes before Parliament, he expreſſed a deal of honeſt 
anxiety on the ſubject of deviſed Property; and at laſt he concluded 
on the honeſt fide of the queſtion, by allowing ſuch deviſed Pro- 
perty to enjoy an exemption. And I have been told that the preſent 
Tax upon Income is likewiſe forborne being levied upon deviſed 
Property. 

Nor does Government loſe its dues merely in regard to- that 
friendly aſſiſtance and thoſe retributions it has a right to expect, on 
account of the protection it is continually affording to deviſed Pro- 
perty (ſometimes amounting to prodigious ſtocks or maſſes), as well 

as 
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as to every other kind of Property; but Government alſo loſes its 
claims in caſes of Forfeiftures. The Gentlemen of the Law have 
poſitively - obtained to have the point eſtabliſhed, that no act of 
an Executor can produce the forfeiture of the deviſed Property. An 

Executor may uſe the ſhips and ſtores of his Teſtator, for the pur- 
Poſe of ſending ſupplies to an Enemy; and they cannot be touched: 
they are the Property of a Maſter againſt whom no Judgment can 
be given. (Thoſe Ships cannot be touched otherwiſe than in the 
manner of a common ſeizure made at Sea, by being caught in the 

very act, and in the very time.) 

An Executor may allow the uſe of the lands and fields of his 
Teſtator for the purpoſe of treaſonable meetings, and even rebel- 
lious encampments; and Government cannot ſeize upon thoſe fields: 
no Judgment can be given againſt the Teſator, who is the Maſter. 
An Executor may uſe the Horſes and Chaiſes of his Tefator for the 
purpoſe of carrying on a treaſonable correſpondence acroſs the Coun- 
try; and they are not liable to any forfeiture. The Teſtator is the 
Maſter of them: he is a Maſter againſt whom no Judgment can be 
given: he can do no wrong; his Property can do no wrong: he ſtops 
the hand of Government itſelf. 

Since Government has thus given way, it 1s eaſy to underſtand 
how an Executor may ſucceed in engroſſing maſles of Property at the 
expence of private, ſcattered Individuals, eaſily overawed by this 
Executor's power of reſolutely diſmiſſing claims, complaints and 
objections of any kind, by means of a bold allegation of the ſuperior 
duty he owes to the Teſtator, his Employer, whoſe approbation he 
cannot poſſibly obtain for the diſcharging of any claim, or attending 
to any objection; which alledged duty has been ſtrengthened and 
affirmed by Courts of Law. 

A very important obſervation muſt bs introduced in this place, 
which is, that the mere circumſtance 'of a Teſtator, againſt whom 
no Judgment can be given, being allowed to continue to be a Proprie- 
tor, is, of itſelf and without any farther conſideration, a moſt 
ſerious illegality ; it is an infringement on the Statutes of Præmunire. 
And any Man who pretends to be an Executor or Servant to ſuch a 
Proprietor, joins in ſuch an infringement, and takes upon himſelf 


the guilt of the poſthumous continuation of the ſame, 
It 
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It may perhaps be faid, that the Caſe of the Adminiſtration of a 


Minor's Property is ſimilar to the Caſe of an Executorſbip: is not an 


Executor like a Guardian? No ſuch thing: an Executor is not like 
a Guardian. A Guardian has always his Minor and legal Proprietor 


along with him, by whoſe preſence he conſtantly gives legality to 


his proceedings; and that is the reaſon for which the Guardian to 
the Property is always Guardian to the Perſon. Suits at Law 
not carried on in the Guardian's name: all Suits, either pro or con, 
are in the Minor's name; who is even frequently made to appear, 
and whom it is always in the power of the Guardian to produce. 
Likewiſe, when a Guardian wi//mgly pays or diſcharges claims, he 
does ſo in a manner in the company of his Minor, to whom he is a 
Guide and Aſſiſtant. | 

In ſhort, a Guardian and his Minor, together, form a legal Man, 
a legal Proprietor, who is free from offence againſt the Statutes 
of Pramunire; who may be legally ſued and compelled to pay with- 
out any violation of Magna Charta; and by whom claims may alſo 
be willingly diſcharged with legality, without embezzlement, and 
without trepanning any Individual who receives a payment into an 
acceſſion to ſuch embezzlement, that is, into a conſent to receive 
ſuch payment notwithſtanding it be admitted that the Proprietor, 
out of whoſe Property the payment is made, is never, at any time, 
to have knowledge of the ſame; as is always expreſsly admitted 
when an Executor pays. 

To which add, that a Guardian is poſitively liable to being re- 
moved; even upon his Minor's Petition; but an Executor cannot 
be removed ;—he cannot be removed from the management of the 
Property of the Teſtator, his Maſter, without the conſent of that 
Maſter. | | 

It is not to be denied, however, that Adminiſtrations of Minor's 
Properties by Guardians are frequently taken advantage of, for 
carrying on engrofling ſchemes at the expence of other claſſes of 
Individuals. But the abuſes can never reach ſuch lengths as thoſe 
do which ariſe from Executorſhips: and, in fact, when an engroſſing 
ſcheme is particularly aimed at, under cover of a Minority, the 
expedient of additionally employing an Executor is always reſorted 


to by a Teſtator. The time of the duration of an Executorſhip may, 


beſides, 
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beſides, be made to be incomparably longer than the time of the 
duration of a Minority. / See back, pages 2, and 20, 21.) 

The Practice of Executory Deviſes is moreover highly contrary to 
the intent of the Statutes of Mortmain: I mean thoſe Statutes by 
which Property, eſpecially in land, is reſtricted in a conſiderable 
degree from being deviſed by laſt Wills, or otherwiſe transferred, to 
Corporate Bodies. It ſeems to me that Lawyers, either in this or 
other Countries, have not pointed out the trueſt reaſons for which 
Statutes of this ſort have been paſſed or decreed by all Governments. 
One of the true reaſons ſeems to be, the power which ſuch Cor- 
porate Bodies derive from their weight, and the number of their 
Aſſociates, for the purpoſe of ſetting at defiance or turning aſide 
the claims, complaints and objections of other Individuals ; thereby 
aſſuming an advantage againſt the reſt of Mankind which is not 
enjoyed againſt them, And the means. by which theſe Corporate 
Bodies aſſume ſuch overruling power over the claims, complaints and 
objections of other Individuals, is, in fact, by hiding themſelves, that 
is to ſay, by making it difficult for other Individuals to find out 
and aſcertain a real Proprietor among the Aſſociates who compole 
ſuch Corporate Bodies. Every one of theſe Aſſociates refers to the 
other Aſſociates, and ſays, * You muſt catch the time when the 
Corporation is ſitting: they may then attend to your allegation, and 
then perhaps deliberate upon it, and perhaps alſo come to ſome 
determination about it, by taking and aſcertaining a Majority among 
themſelves.” And even then the buſineſs is not ſettled; for it may 
become difficult for individual Strangers to prove and clearly point 
out ſuch Majority to other Men. The caſe is not by any means ſo 
in regard to Partnerſhips among Merchants. A Partner in a Trading 
Houſe is not to ſay, * We are five Partners; you muſt catch us all 
« five together (if you can); and then we may perhaps pay you.“ 
If Partnerſhips had been inſtituted on ſuch a Plan, they would have 
been found to be unbearable; but they are not ſo: every Partner 
binds the whole Partnerſhip. by his fng/e ſignature ; and he alſo 
ſingly and legally pays for the whole Partnerſhip. Every Partner in 
Trade is made to be an whole Proprietor, not allowed to Hide himſelf 
by any put- off and reference to other Partners. 

It muſt however be confeſſed, that, when a real viſible Pro- 
prietor, or a real viſible Proprietorſhip, has been once aſcertained 

in 
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in a Corporate Body relatively to any affair by individual Strangers, 
that affair is thenceforwards managed and terminated with legality, 
that is to ſay, without trepanning ſuch Strangers into violations of 
Magna Charta, or into acceſſions to embezzlements, previouſly to 
allowing ſuch Strangers their dues. But, in the caſe of an Executory 
Deviſe, the Proprietor or Teſtator is not merely. hidden for ſome. 
ſhorter or longer time: it is admitted that he never can poſſibly be 
found and produced. To which add, that, when thoſe vlegal ad- 
vantages which are expreſsly and purpoſely deſigned to be taken of 
Mankind by the bold allegation. of ſuch perpetual abſence, appear too 
intolerable, and cautious forbearance becomes abſolutely requiſite, 
the expedient is uſed, of flinching and ſkulking from ſuch advantages, 
as above obſerved, by committing offences againſt Magna Charta, as 
well as againſt the laws directly relative to embezzlements; and, by 
profeſſions of ſuch ſkulking offences being committed, the practice 
of Executory Deviſes continues to be excuſed. From which it follows 
that this practice is, all together, a worſe caſe, by far, than any of 
thoſe which are expreſsly named in the Statutes of Mortmain. 

It is enacted by the Statute of the 13th year of Queen ELIZ A- 
BETH, that, if a Merchant hides himſelf for a very few days only, 
even in his own Houſe, and even alſo though his Clerks and Ser- 
vants may continue ſaying, they expect him every hour, ſuch Mer- 
chant is ouſted from his Property; which is immediately taken 
poſſeſſion of for ſuch Perſons as may prove their claims. How there- 
fore can it be pretended that any Being, with the name of being a 
Teſlator, or with any name, can continue to be a Proprietor during a. 
period of perhaps an hundred years, or more, though it is admitted 
that he cannot be conſulted with, in any ſhape, by his Executors or 


| Servants, or any Perſon, during the whole time; and that, even after 


the expiration of that time, he is not to make any appearance ?* 
Thoſe 


* The Reader may perhaps wiſh- to know what period of time is allowed for the duration. 
of an Executor/hip. The rule is this: A Teſtator may cauſe his property to continue to be 
unmodifiably managed by his Executor and Servant, that is to ſay, may cauſe the power over 
the property to continue in himſelf, the Teſtator, during the lives of any ſuch number of 
Perſons in being at the time of his deceaſe, as he chooſes to name. The Teſtator, it is ſaid, 
may take up the Red Book or Court Calendar, and preſcribe that the Executor/oip is to laſt 
during the lives of all the Perſons named in the book, as well as of any other Perſons or 
Children, either juſt born, or in the womb, whom he may chooſe to name beſides. And if 
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Thoſe Lawyers who undertake to write in a proper form ſuch laſt 
Wills as are intended to contain Executory Deviſes, always take care 
to introduce a clauſe by which the Teſtator ratiſies beforehand all 
ſuch Deeds preſcribed to be performed by the Executors, as require 
formally-authenticated ratifications from Proprietors, for their being 
valid. I mention this by way of ſhewing how truly Lawyers con- 
fider a Te/lator as continuing to be the Proprietor during the whole 
time the Executorſhip is to laſt, and to be the Maſter and Employer 
of the Executor; who, in fact, cannot be removed otherwiſe than 
with this Maſter's conſent. To which muſt be added, that this 
Teitator is thus made to give his ratification and approbation to 
things and deeds, of the true performances of which he never can 
have any #now/edge, If, in the performing of thoſe deeds afterwards, 
any fraud happens to be committed by the Executor againſt the Teſ- 
tator's Property, or againſt other Perſons, or by other Perſons 
againſt him, the Teſtator nevertheleſs ratifies it all. 

A Gentleman of the Law who has lately written on the ſubject 
of Executory Deviſes, calls ſuch engroſſing ſchemes as have a ten- 
dency, by means of ſuch Dewz/es, to engroſs ſcores of millions, and 
whole Counties, by no worſe a name than ſchemes of ' p9/thumzous 
avarice, But ſome farther definitions might be given of ſuch en- 
grofling Executory Deviſes; no matter whether they are intended for 
effecting prodigious engroſiments, or only middling ones. 

The engroſſing ſcheme carried on by the Executor and Servant 
of the Teſtator, might rather be called a poſthumous ſtate of 
infringement upon the Statutes of Præmunire, by the power of Pro- 


perty being allowed to continue to be in a Proprietor againſt whom 
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at the time of the deceaſe of the laſt Liver of all thoſe Perſons, that other Perſon who is to 
take the property happens to be a Minor, even juſt born, the twenty-one years of the 
Minority are to be added to the duration of the Executor/hip preſcribed by the Teſtator, 
inſtead of a Guardian being appointed both to the perſon and to the property of ſuch Minor; 
which lengthening of the duration is intended as a kind of douceur in favour of the practice 
of Executorſhips, It has been obſerved, in page 10, that an Executor may continue his 
Executorſhip by Aſſigns, named by him in his own laſt Will. (See alſe the Note in page 12). 

It may be aſked,. what 1s the reaſon for which the duration of an Executorſhip, or con- 
tinuation of an «nmodifiable engroſſing management of deviſed property, is thus confined to one 
century, or thereabouts, inſtead of being allowed to continue for a longer time, . or even to be 
perpetual ? I never was able to underſtand the reaſon that is given for ſuch limitation. It 
ſeemed to me that the reaſon is merely becauſe, though thoſe Perſons who had originally 
ſettled ſuch limitation, could ſwallow one pound of abſurd illegality, they could not ſwallow, 


two pounds, 


1380 
. 


48 Oljervations on ibe Power of Individuals to preſertbe, 


— 


no Judgment can be given. The ſame engrofling ſcheme alſo is a 
poſthumous ſtate of breach of the peace againſt the bulk of Man- 
kind, by being an aſſumption of authority over them, and a power 
of reſolutely diſmiſſing their claims, complaints and objections of any 


kind, by means of the Executor's bold allegation of the ſuperior duty 


he owes to his Employer the Teſtator, with whom, he reſolutely ſays, 
he never can poſſibly conſult, and never can obtain his approbation 
for the diſcharging of any claim, or attending to any objection; 
which alledged duty has been ſtrengthened and affirmed by Courts 
of Law. 

To which add, that, when the advantages which are intended to be 
derived from this poſthumous complicate ſtate of illegality, appear too 
intolerable, and cautious forbearance becomes requiſite, the expe- 
dient is uſed, of flinching and ſkulking from ſuch advantages by 
means of ſkulking commiſſions of ſtill greater illegalities; that is to 
ſay, by ſkulking offences againſt Magna Charta, and alſo againſt the 
Laws directly relative to embezzlement, and by trepanning other 
Individuals, when obſtinate and unſubmiſſive, into acceſſions to ſuch 
offences, for the ſake of obtaining redreſs by ſuch means. 

And for what uſeful purpoſe is that poſthumous complicate ſtate of 
offence againſt the Statutes of Præmunire, and againſt the peace of 
Mankind, as well as thoſe ſkulking commiſſions of ſtill greater 
illegalities by which ſuch poſthumous illegal ſtate continues to be 
excuſed? The whole is for the purpoſe that poſthumous avarice, 
or poſthumous vanity, if the Reader prefers calling it ſo, may be 
gratified ; and that too, with ſuch an extent of engroſſment as other 
Individuals can never finally effect by any legal trade or other purſuit; 
that is to ſay, other Individuals unaſſiſted by any law fiction and 


management, and left, with their own individual weakneſs, and own 


individual unaſſiſted flippancy, to encounter either the real oppoſi- 
tion, or the contempt, reproaches, and reſentment of other Men.— 
And the effected engroſſment may even perhaps conſiſt of ſcores of 
millions, of Manors, of Freeholds, and the political rights of whole 
Counties. {See back, pages 25, 26, 31). 

It muſt therefore be admitted, that certain Gentlemen of the 
Law ſhew a deal of indulgence, when they beſtow no worſe a name 


than the name of avarice on the engroſſing ſchemes above-men- 


tioned, They likewiſe ſhew their indulgence when they content 
themſelves 
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themſelves with blaming the ſame engrofling ſchemes, by merely 
obſerving that they have a tendency to accumulation. I ſhall, by 
the bye, obſerve, that there is no great harm yet in accumulation 
merely: deſigns of accumulation are, we ſee, the general aim of 
Trade and Buſineſs amongſt Men: there is, as juſt ſaid, no great 
harm in that; but the great point to be ſtrictly attended to and ob- 
ſerved, is, that accumulation be performed with legality, Accumu- 
lation, without legality, is very bad, moſt certainly. 


The ſame Gentlemeu alſo manifeſt their very great indulgence 


and tenderneſs, when they go on merely obſerving and lamenting 
that engroſſing ſchemes purſued under cover of Executory Deviſes, 
have the effect of preventing Property from being enjoyed. But 
neither is there any great harm yet in forbearance from enjoyment, 
provided there is no forbearance jrom /egality : nothing is yet very 
much amiſs, if, while forbearance from enjoyment continues to be 
practiſed, care is taken that duties ſhould continue to be performed 
to other Men, and to Law, and to Legality. 

In ſhort, mere accumulation, and mere forbearance from enjoy— 
ment, are tolerably harmleſs things: but they are bad, very bad 
indeed, when they are united with that ſtate of complicate, high, 
exceſſive illegality above deſcribed. 

Since ſuch complicate high illegality attends the practice of 
Executory Deviſes, it follows that no expedient of ſhortening the time 
of its duration can be called an amendment, and that the practice 
cannot, in fact, be otherwiſe amended than by being ſet aſide, 

The caſe is different in regard to adminiſtrations of the properties 
of Minors by Guardians to the Perſons. That degree of irregu- 
larity which exiſts in ſuch a mode of adminiſtering Property, may 
be conſiderably amended. / See back, from page 19 to 24). And 


ſuch ſhare of irregularity as may be thought fit to continued, may 


be indulged and excuſed, for the reaſons mentioned in the ſame 
pages; becauſe there is no ſerious illegality zeceſ/ar:ily inherent in 
that mode of adminiſtering Property, by mere Guardians to the 
Perſons and the Properties together, 


THE-END, -- 
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